Abstract: Recognition of new Stets and governments is a political act with legal reverberations. Although the recognition of new States and governments is a traditional concept of international law but the challenging recognition of the transitional government of Libya proved that this traditional concept still can be highly exigent. Traditionally, the States in providing recognition to a new government follow their own benefits and privileges and rarely consider the structure, capacity and public support for the new government. If the rule of law and respecting democracy is going to be means of promoting peace and security is various areas of the world, is not it time to redefine the traditional concepts of international law (included of recognition of new States and government) from a new perspective? Considering the fact that, the existence of a legitimate authority in a group enhances the effective functioning of that group and reduces the internal conflicts, it seems that it is time to expand the political concept of legitimacy of the authorities into the international law. Is there any State practice to support the argument? In this article, the existence of norm creating forces and role of legitimacy in the recognition of the Libyan Transitional Government is going to be analysed. The After studying the role of legitimacy of the Libyan NTC in passing the sovereignty from the past regime to the new government by the international community, the effect of lack of legitimacy on the previous regime will be examined and the question of withdrawing of recognition of governments will be addressed.
INTRODUCTION
Shaw defined recognition as "a method of accepting factual situations and endowing them with legal significance, but this relationship is a complicated one."
1 Actually, recognition is the reflection of the present governments of the world to current changes in the international scene. 2 Rec-
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Sriwijaya Law Review  Vol. 2 Issue 1, January (2018) ognition indicates fundamental corrections in geopolitics or the political system of a State. According to Yamali, recognition is a political act because the recognizing State, before giving recognition to the new entity, considers its own concerns and benefits, 3 and recognition comes about in a doubtful atmosphere. Through recognition, a government reveals its cognition and true will about the situation in a State in a different vocabulary and according to its opinion. Glahn strongly believes that the process of recognition is not merely political but has legal consequences. 4 In the Case of Guaranty Trust Co. v. the United States, the Supreme Court brought up the question of "which government should be recognized as the representative of the State?" and emphasised that this question should be answered by the political department of the government as it is not a judicial question. Sloane says that, although recognition is a political act of government, but in the recognition of new governments, legal norms and ethnic norms are considered. 5 Van Essen acknowledged the duality of recognition of new governments, and separated the capacities of recognition into political and legal capacities. 6 Through recognition, an International and European law, 28, p40. entity gets full state stature in international relations.
There are two main theories on the recognition of governments in international law, namely declaratory theory and constitutive theory. 7 According to the constitutive theory, no entity is entitled to an international personality without recognition. 8 Grant says that, the emergence of "a State depends on the actions [i.e. recognition] of existing states." 9 From this perspective, recognition is the architect of the new government or State. According to Talmon, recognition of a new State has an absolutely constitutive effect on the recognition of its government because it is impossible to recognize a government without recognition of the State.
10
The problem with the constitutive theory is that firstly, a State or government "exists" whether it is recognized by other States or not. The purpose of the existence of governments is not to be recognized but to rule the country. Accepting the constitutive theory leads to the conclusion that other States and the international community are creating a new entity in a politically hazy atmosphere without any rationale behind the creation. other States and international community will consider if the dissident armed group has met the criteria of belligerency and will try to put obligations under IHL on them.
21
The difference between the recognition of States and governments is that it is enough that the present countries recognize the new State only once, but recognition of governments is (expressly or tacitly) repeated especially in cases of unconstitutional changes.
22 If the authorities of a State fail to gain the recognition of other States and the international community, this non-recognition never undermines the international personality of the State. After recognition, new States enjoy a kind of permanence in view of the principles of non-intervention, selfdetermination and inviolability of borders in international law. Wolfrum says that when other governments recognise a new government, actually they are revealing their will in maintaining relationships with it. According to him the effect of recognition of new governments is that they will be accepted by the international community, their laws and regulations are recognised before the courts of the recognising States and the new governments will enjoy diplomatic immunities and privileges. [ 73 ]
According to traditional legal theory, the establishment of a new government through the constitutional process raises no questions concerning legitimacy and therefore, the recognition of that government. 24 In 1997, the OAU refrained from recognizing the military coup in Sierra Leone because army officers overthrew "the democratically elected civilian government."
31 Moreover, the OAU, in a declaration known as the "African Union Declaration on the Principles Governing Democratic Elections in Africa", highlighted the fundamentals of a democratic government and the legality of democratic changes, and provided principles on the methods for organizing free and periodic elections.
32
According to Wolfrum, recognition of belligerents is also categorised as implicit and explicit and their recognition is limited to armed conflict period. Moreover, it is possible that other governments or the government that the belligerents are fighting against recognised the belligerents.
33

ANALYSIS AND DISCUSSION
According to international law, the existing States in a particular situation are under an obligation to refrain from recognizing the political entity as a new State or government. There are two theories on the non-recognition of States and governments, namely prohibition of premature recognition and the doctrine of obligatory non-recognition. seems to be a common trend in international society to use democracy as an essential element for recognizing new states and governments. Some authors claim that "the obligation of a non-illegal entity is an obligation owed erga omnes."
42 The holding of a democratic referendum by an entity is an important step in the recognition policy of the international community but it is not conclusive. For the international community, besides the legitimacy of the government, stability and development are also important factors to consider in the recognition of new States and governments.
Succession of the Gadhafi Regime by the Libyan NTC in the General Assembly of the United Nations
At the 66 th session of the UN General Assembly (GA), the Committee of Credentials recommended that the members grant the seat of Libya to the National Transitional Council of Libya (NTC).
43
At that session, interesting questions were discussed. The opponents rendered the seat of Libya to the NTC based on the rules of the GA about the Credentials Committee and political concerns. The individual policies and privileges of States may be achieved through individual recognition, while the recognition by the international governmental institution indicates the legal and correct attitude of the new government.
59
If collective recognition has the same political motivations as individual recognition, then why should a State recognize a new government individually and then vote for it in a collective recognition? Collective recognition is not simply rendering the seat of the State to the new government; it reflects the greater reality that the international community is confident that the new government is able to shoulder its international responsibilities. 60 Moreover, collective recognition puts an end to doubts concerning the continuity of the political and legal status of the former regime; it is like burning a candle at both ends, i.e. the former regime loses its status both internally and externally. Through the collective recognition of the new government, the international community comes to the judgment that the new regime deserves to actively play an effective role on the international 59 There are also opponents to the idea of "collective recognition", for example, in 1950; the Secretary General of the United Nations denied the existence of the notion of "collective recognition" by the UN. Whether we call it "collective recognition" or "admittance by the UN", this act has the same legal consequences as individual recognition by States and moreover, it is effective in settling disputes. See David Raic, Statehood and the Law of Self-Determination, Boston: Martinus Nijhoff Publishers, 2002, p42 . On the other hand, scholars such as Ian Brownlie identified the existence and legality of "collective recognition", James Crawford, Brownlie`s Principles of International Law`, Oxford: Oxford University Press, 2012, p150. 60 Malcolm N. Shaw. Note 1. p336.
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Sriwijaya Law Review  Vol. 2 Issue 1, January (2018) scene, whether it is supported by the international community or not. Individual recognition of the new government is political recognition; collective recognition is recognition by international law. A study of the process of recognition of the Libyan NTC provides a good example of the collective recognition of a new government.
Recently, "Universal Recognition" was debated within the context of the UN.
61 Universal recognition still needs transparency. The difference between "universal recognition" and "collective recognition" should be considered. For universal recognition, it should be noted that in the international community there is always friction among the sovereign- It is suggested that instead of using the expression "universal recognition", the expression "collective recognition" should be used because it matches the current realities of the international community. In 1971, the ILC defined collective recognition as occurring when States act collectively on a specific situation, evaluate the related information and come to a decision. 62 Usually, the groups of The process of the recognition of the Libyan NTC also proves that recognition still is a vibrant notion of international law and it is becoming more and more complex each day because of the addition of new layers of human rights to international law. International law is a law of recognition; every situation, rule, agreement and government should be recognized under this law. The case of the recognition of the Libyan NTC also proves that recognition is an intentional, optional and political act that no group can force onto other States and the international community.
Recognition of the Libyan NTC; Withdrawal of Recognition of the Gadhafi Regime
Concerning the recognition of the Libyan NTC as the legitimate representative of the Libyan people, was the act of the Libya Contact Group in asking the participating States to revoke the political position of the Gaddafi delegates 64 equivalent to the withdrawal of recognition of the de jure government of Libya? If the answer is yes, then it is inconsistent with the current rules of international law on the recognition of States as it is not possible to withdraw the de jure recognition of already recognized governments.
De jure recognition cannot be withdrawn because the ruling government is the legitimate representative of the people and a symbol of the incarnation of their right to self-determination. The withdrawal of de jure recognition is a violation of the rule of non-intervention in the domestic affairs of States and their independence that is upheld in Article 2 (7) of the UN Charter. Thus, should the opinion of Posner and Sykes 65 be adopted that the recognition of the Libyan NTC was a withdrawal of the recognition of the Gaddafi regime and was therefore in violation of the UN Charter? Governments should represent their people. A group is in power because the people support them. The elites rule the country and make decisions for the whole population because the people have allowed them to do so. When a government fights its own people, it means that the government has lost its representation and legitimacy. When a government is in power, its legitimacy is continuous until it commits mass crimes against its population. 66 This means that people no longer allow them to remain in power. The Libya Contact Group did not withdraw recognition of the Gaddafi regime, but the Gaddafi regime withdrew itself from legitimacy by committing mass atrocities against its own people. The Libya Contact Group just announced the transmission of power to the new group. The withdrawal of de jure recognition is different from announcing the fact that a group has lost its legitimacy because of its own violations and malfunctions. The withdrawal of recognition is ignoring the sovereignty of a nation, but announcing the loss of legitimacy is supporting the people"s right to revolution and to democracy. In the case of Libya, the recognition of the Libyan NTC was announced at the same time as the declaration of the loss of legitimacy of the Gaddafi regime because the Libya Contact Group did not want to be accused of overlooking the sovereignty of Libya. Thus, it may be concluded that the Libyan NTC replaced the Gaddafi regime by respecting the sovereignty, independence and the fundamental human rights of the Libyan people. Recognition of the new government is withdrawal of the recognition of the old regime without violating the sovereign rights of the people on their land.
CONCLUSIONS
Recognition of the Libyan NTC proves that recognition still is a vibrant notion of international law. At the 66 th session of the UN General Assembly the question of the legitimacy of the NTC was raised and the Libyan NTC was recognized as the legitimate representative of the Libyan people. The provided recognition to the Libyan NTC was collective recognition.
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Sriwijaya Law Review  Vol. 2 Issue 1, January (2018) States in providing individual recognition to the new government follow their policies and try to achieve privileges, while the collective recognition indicates the legal and correct attitude of the new government. Collective recognition of a new government can be used as a method of supporting democracy and promoting human rights. It simplifies and catalyses the transition of the society to democracy and respect for human rights. Moreover, puts an end to doubts concerning the continuity of the political and legal status of the former regime. Universal recognition is not a correct expression for addressing the recognition provided by international organizations such as GA. It is suggested that instead of using the expression "universal recognition", the expression "collective recognition" should be used because it matches the current realities of the international community.
Gadhafi regime by fighting its own people lost its representation and legitimacy. Revoking the political position of the Gaddafi delegates was not equivalent to the withdrawal of recognition but the government becomes deplete of legitimacy. Considering the fact that withdrawal of recognition of a de jure governments is against right to selfdetermination and interning in internal affairs of States, arguably, what the Libya Contact Group did was not a withdrawal of recognition of a de jure government but it was a pronouncement of the current situation in Libya. The Libya Contact Group just announced the transmission of power to the new group.
